PARTICIPATION IN
RULEMAKING

ecause we are a representative democracy and because lawmaking is the ulti-

mate power granted our government under the Constitution, rulemaking pres-
ents us with a profound dilemma. On one hand, we have established that in order
for government to be truly responsive to the incessant demands of the American
people for public programs to solve private problems, rulemaking by government
agencies is essential. It frees Congress to attend to many more problems than it
would otherwise have time to deal with. It relieves Congress of the burden of main-
taining and managing enormous staffs that possess the expertise essential to refin-
ing the operating standards and procedures for myriad programs. Finally, it is the
best means yet found to break legislative deadlocks and to avoid difficult political
decisions, while still taking serious actions. On the other hand, as an indispensable
surrogate to the legislative process, rulemaking has a fundamental flaw that violates
basic democratic principles. Those who write the law embodied in rules are not
elected; they are accountable to the American people only through indirect means.
Our elected representatives have confronted this dilemma on numerous occasions
and decided that one answer is direct participation by the public in rulemaking.

Implicit in the various discussions of participation in rulemaking is a funda-
mental debate analogous to the trustee/delegate dialectic in the political science
literature regarding the proper role of elected officials. With rulemaking, however,
the arguments for each archetype are actually more pointed. Those who would
dismiss either the value or constitutional need for public participation point to the
fact that a statute is written by duly elected representatives. Furthermore, the leg-
islature’s decision to entrust subsequent lawmaking needed to implement the goals
of the statute contains a delegation of authority to agency-based experts who are
fully capable of developing the information they need for a given rule without the
input of the public, who are less well informed, technically competent, and objec-
tive. And, given the grave implications of decisions made during the development
of rules, do we truly wish to have the opinions and demands of an interested but
inept public delay or, worse, color the decisions of those charged with protecting
our health, safety, wealth, and general quality of life?
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The opposing argument notes that lawmaking is the seminal power granted in
our Constitution, and whether laws are written by elected representatives or unelected
bureaucratic experts, the voice of the people must be heard to confer legitimacy on the
mandates these laws contain. Why, they would ask, should the will of the people be
confined to the enactment of legislation when it is widely accepted that the most spe-
cific statements of Americans’ rights and responsibilities are to be found in rules and
regulations? Advocates for participation would note that whatever the levels of exper-
tise in government agencies, none are omniscient, and all face profound challenges
in the face of growing responsibilities and expectations arising from new statutes or
simply changing conditions. The “people” have access to vast expertise in the form of
interest groups they constitute and support. Public participation is not, in their eyes, a
trivial symbolic exercise but one often essential if agencies are going to function with
the best and most current information when writing rules.

We will see in the pages that follow that the extreme versions of both-arguments
have little to commend them, and the truth, while lying somewhere in the middle,
also varies dramatically from case to case. We begin with a review of the develop-
ment of public participation over time and then turn to a review of actual patterns
of involvement.

The legitimacy of the rulemaking process is cleatly linked to public participation.
Phillip Harter, a prominent observer of rulemaking, noted, “To the extent that rule-
making has political legitimacy, it derives from the right of affected interests to present
facts and arguments to an agency under procedures designed to ensure the rationality
of the agency’s decision.” Harter is also.a staunch advocate for using more consensual
techniques for developing rules, arguing that their most important benefit is enhance-
ment of public participation and “the added legitimacy a rule would acquire if all
parties viewed [it] as reasonable and endorsed it without a fight.”!

THE PURPOSES OF PARTICIPATION

Harter’s remarks-imply, correctly, that participation contributes more than legit-
imacy to the rulemaking process. By referring to “rationality,” he is suggesting
that participation can also enhance the authority of the rule. The credibility and
standing a rule enjoys with those who will be regulated by it or enjoy the benefits
it bestows depend heavily on the accuracy and completeness of the information
on which it is based.? Agencies rely on the public for much of the information
they need to formulate rules. Therefore, if participation is hampered by hostility,
intransigence, secrecy, or incompetence on the part of the agency, the rule will be
deprived of information that is crucial in establishing its authority with the affected
community. Bluntly, stupid rules do not beget respect.

Another reason for participation is less frequently cited but potentially impor-
tant nonetheless. The content and tone of expressions from the public can help
rulemaking agencies plan for the circumstances they will confront when the rule
is written, and the next phase, implementation, begins. If one remembers that
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rulemaking is not an end in itself but the critical bridge between the aspirations
articulated in law and the reality expressed in program operations, one can compre-
hend the special significance of participation.

The contribution of public participation to the content of a rule is easy enough
to understand. Agencies are not omniscient, and they are not sufficiently funded
to conduct the research needed for all the rules they are expected to write. Com-
ments from the public alert agencies to gaps in their knowledge and provide them
with an understanding of the conditions in the private sector they are attempting to
ameliorate or regulate. Such comments are especially useful if the agency is dealing
with a sector of the population it has not dealt with in the past or with an otherwise
unfamiliar activity. Agencies can also begin to understand how much learning will
be required of regulated and benefiting parties and how much teaching will 'be
required of implementing officials.

Public comments help agencies determine the degrees of acceptance-and resis-
tance in the affected communities to the rule under development. This information
can be crucial in many ways. In regulatory programs the results of public partici-
pation help agencies design monitoring and enforcement systems. If the affected
parties appear from comments to be generally in favor of the new rules, the enforce-
ment program might rely on self-reporting or some other nonintrusive, low-key
means of guaranteeing compliance. If, however, the response of the affected public
suggests significant opposition to the rule, hostility, and evidence that compliance
will be difficult, a more aggressive and expensive enforcement program may be
unavoidable. Comments from the public also help the agency gauge the likelihood
of a lawsuit challenging the rule before its implementation. Litigation of this sort
has a profound effect on the rulemaking programs of many agencies. Because of
public participation, a lawsuit need not come as a surprise.

William West, a prominent scholar of rulemaking and administrative proce-
dures, summarizes the major rationales for rulemaking participation a bit differ-
ently. One that mirrors the above is that the participation provides meaningful
opportunities for interested parties to influence administrative policy. Furthermore,
these procedures “promote responsiveness” and aid political actors in overseeing the
bureaucracy.’ This argument flows from the writings of Mathew D. McCubbins
and Thomas Schwartz and of McCubbins, Roger Noll, and Barry Weingast, which
state that procedures are used by political principals to guard against policy that
may vary from legislative intent.* Finally, some have argued that these procedures
are little more than symbolic efforts that hide the fact that public participation
rarely hasany major effect on administrative rules.’

In this chapter we will examine the efforts by government agencies to broaden
and diversify the mechanisms for public participation in rulemaking. Then we
will turn to the actual patterns of public participation that occur in rulemaking to
determine how those interested in rules under development take advantage of the
opportunities to contribute afforded by the agencies.

Although public participation can contribute much to the quality, acceptability,
and ultimate success of the rule, it can also complicate rulemaking and place the
agency squarely between powerful contending forces. It is therefore important to
get some historical perspective on how the current mechanisms and practices of
public participation in rulemaking came into being.
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THE ORIGINS AND HISTORY OF
PARTICIPATION

It stands to reason that there was some kind of participation by persons outside of
agencies from the very start of rulemaking. The number of areas in which rule-
making occurred was initially quite small, but those who wrote rules were no more
omniscient than they are now. Often, as now, those who knew the most about the
subject of the rulemaking were those it would affect. It is likely that the public did
participate in these early years, but we have no record that they did so. With the
coming of the twentieth century, scholars started to focus on rulemaking more
systematically. The record of participation by the public in the development of rules
then began to change.

Early Inattention

The Attorney General’s Committee on Administrative Procedure noted in
1941 that until the early years of the twentieth century Congress paid virtually no
attention to how executive branch officials were conducting rulemaking. Public
participation in the act of creating law was effectively ignored. When Congress
began to take an interest in rulemaking, it was more because of the growing promi-
nence of groups representing business and professional interests than any sense of
concern for the constitutional ramifications of lawmaking by unelected surrogates
in administrative agencies. Interest groups are deeply and aggressively involved in
the development of rules, and their impact is great. But success begins with oppor-
tunity, and it is the opportunities for participation in rulemaking and the ways they
developed over time thatmust first be considered.

Participation at the Turn of the Twentieth Century

The carliest systematic research into the process of rulemaking was concerned
in part with what, if any, legal status Congress conferred on those affected by
rules. Thanks again to the work of the Attorney General’s Committee, we know
of statutes at the turn of the twentieth century that encouraged or required execu-
tive branch officials to consult with various groups before issuing rules. These laws
are quite important because they begin to form the basis for patterns of public
participation that persist to this very day. For example, the committee discovered
an appropriation statute enacted in 1902 that provided funds “to enable the Secre-
tary of Agriculture, in collaboration with the Association of Official Agricultural
Chemists, and such other experts as he may deem necessary, to establish standards
of purity for food products.” Although often not required by law, this type of
interaction occurred between rulemakers and interested groups at a variety of agen-
cies, including the Federal Reserve Board (now called the Federal Reserve System),
the Federal Communications Commission, and the Maritime Commission. From
these informal communications between agencies and their clients, participation
grew and diversified.
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The Situation at the End of the New Deal

After its survey of agency practices, the Attorney General’s Committee con-
cluded that five basic forms of participation were in wide use by the close of the
1930s: oral or written communication and consultation; investigations; specially
summoned conferences; advisory committees; and hearings, of which there were
two general types.

An investigation was any systematic collection of information to determine
whether a rulemaking was necessary and the general content that such a rule might
contain. Many agencies worked closely with outside groups and individuals at this
crucial early stage in rulemaking. The committee noted, for example, that the
Bureau of Biological Survey in the Department of the Interior “has always been in
close touch with state officials, conservationists and sportsmen.”” This precursor to
the Fish and Wildlife Agency used these contacts as the basis for all its rulemaking.
The interaction was formalized to some extent when the bureau submitted its find-
ings and conclusions relevant to the new rules to the International Association of
State Game, Fish and Conservation Commissioners. A similar approach was used
by the Food and Drug Administration (FDA). According to the Attorney General’s
Committee, it “employs a Food Standards Committee which collects information
on products for which standards are to be proposed.”® The Food Standards Com-
mittee consisted of members from industry. We see that at these earliest stages of
rulemaking, the decision to act and the initial consideration of options, the public
was actively involved.

Oral and written communications and consultations need little further elabo-
ration. They were the oldest and perhaps most common form of participation at
the time the committee conducted its research, and in all likelihood they remain
so today. Even when statutes, then and now, require other forms of participation,
informal contacts of this type will.occur. They may be the most preferred and
effective mode of participation for both the public and private sectors. Examples of
this type of consultation ' were numerous by the late 1930s. The Attorney General’s
Committee noted, for example, that the “Securities and Exchange Commission. . .
has rarely failed to submit its proposals to those regulated before promulgating
rules.” Similarly, “the Federal Communications Commission. . . has found it pos-
sible to dispose of a large portion of its rulemaking problems by consultation with
the industry it regulates.”

Conferences were a more structured and focused form of participation and,
in the opinion of the Attorney General’s Committee, “[introduce] an element of
give and take on the part of those present.””® This type of interaction is not pos-
sible when consultation is essentially a set of bilateral contacts between an agency
and an interested or affected party. The Federal Reserve Board’s practices were
“particularly noteworthy because of the Board’s virtually complete reliance on con-
ferences. . . as a means of enabling affected parties to participate in the rulemak-
ing process.” The Federal Reserve Board conducted conferences “with the public
directly and through the American Bankers’ Association.”

Advisory committees were as common as conferences and proved to be a more resil-
ient and popular mode of participation. The Attorney General’s Committee found
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advisory committees at work in a wide variety of agencies, and in some instances these
bodies were far more than a resource from which the agency could draw information,
expertise, and opinion based on experience. Several examples demonstrate the degree
of influence exerted by advisory committees during the course of rulemaking. The
Bureau of Marine Inspection and Navigation used an advisory committee composed
of “consultants drawn from the industries affected who met continuously with the
Bureau’s officers and participated in the drafting of particular sets of regulations gov-
erning the construction of vessels.”'? The most extraordinary influence of any of the
advisory committee arrangements was exerted under the mandates of the Fair Labor
Standards Act: “Wage orders of the Administrator varying the statutory minimum
wage rates in particular industries shall originate with committees of the employers,
employees and public representatives.”® This is remarkable in several ways. First, the
law effectively transforms the agency into a ratifier of decisions made by a group of
external parties. Second, it includes on the advisory committee a “public” member,
a feature notably absent in other advisory committee schemes of the time." Third,
it establishes a structure for rules to be developed through-negotiation by parties
with contending interests. This form of participation, called for in the Fair Labor
Standards Act, was a precursor of negotiated rulemaking, an important reform that
is discussed in more detail later in the chapter.

Hearings, as a form of participation, come in two types: informal and formal.
Informal hearings are patterned after the familiar legislative sessions. Witnesses
are summoned, sworn in, asked to present testimony, and questioned by the repre-
sentatives of the agencies who are presiding. Informal hearings are decidedly one-
sided. Their clear purpose is the collection of information that the agency will use
in developing the rule. It is not to-answer questions or challenges from those who
are testifying. In this sense informal hearings would appear to offer little substan-
tive or procedural advantage to potential participants over the even less formal
conferences mentioned eatlier. In fact, it is easy to see how the limited formalities
of legislative hearings might significantly reduce the give-and-take that is so impor-
tant if public participation is to provide all it can to rulemakers. Nevertheless,
these types of hearings were popular when the committee conducted its study and
remain so today.

Legislative hearings can be mandatory or voluntary. For example, the Interstate
Commerce Commission was required to conduct hearings as a condition of its
rulemaking authority. Hearing requirements can be found in statutes written as
eatly as 1903. The Actorney General’s Committee found mandatory hearings com-
mon in transportation statutes generally and in agencies dealing with certain types
of wages, trade and tariffs, prices, and marketing. Voluntary use of hearings was
adopted by many business-related regulatory agencies, including the Federal Power
Commission, the Federal Communications Commission, and the Department of
Agriculture.”

Formal hearings are adversarial proceedings based on the model of a civil trial
conducted in a court of law. At the time the Attorney General’s Committee con-
ducted its research, this type of hearing was required for certain rules or rulemaking
situations, usually when there were disputes over matters of material fact. The Fair
Labor Standards Act, the Bituminous Coal Act, and the Food, Drug, and Cosmetic
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Act all carried provisions for what has come to be called formal rulemaking. Many
other agencies voluntarily used this type of proceeding for individual rules.'®

Then, as now, formal rulemaking was a cumbersome, difficult, time-consuming,
and expensive process. For example, a coal price order by the Bituminous Coal
Board was issued only after generating “a record and exhibits. . . total[ing] over
50,000 pages; the trial examiner’s report of approximately 2,800 pages in addi-
tion to exhibits and a Director’s report of 545 single-spaced legal sized pages.””
Although formal rulemaking was more common in the 1930s than it is today, when
formal procedures are undertaken in contemporary rulemaking, the supporting
paper and elapsed time dwarf those of the former years.

Today we live with a persistent concern that agencies will be captured by those
they regulate or who serve as beneficiaries. The apparent coziness between rulemak-
ing agencies and the industries or groups they regulate that emerges from the wotk of
the Attorney General’s Committee is striking. Contacts between public officials and
representatives or consultants from industry were the norm. In several instances the
influence of the latter over the decisions of the former was substantial. Involvement of
members of the general public, if it occurred at all, was certainly not prominent in the
report of the committee. In no small part the system of participation, so skewed in
favor of regulated or benefiting interests, was due to the nature of the programs being
managed by federal agencies at that time and the fact that professional and industrial
interests were comparatively well organized. Their counterparts, representing broader
social interests, were not. Read in a contemporary context, public participation in
the 1930s had all the earmarks of capture by powerful private interests. Indeed, this
became a common criticism of government programs in later years.

Aside from the imbalance in the population of participants, what may be most
striking about the findings of the Attorney General’s Committee is the rich diver-
sity of participatory forms and practices in place more than seventy-five years ago.
One would be hard pressed to find:a mechanism of participation in rulemaking
currently in force that cannot be traced back to this period.

The Attorney General’s Committee conducted its work at a time when rulemak-
ing and the behavior of administrative entities were receiving considerable atten-
tion from Congress, the courts, and the White House. The Walter-Logan bill,
vetoed by President Franklin Delano Roosevelt, would have required much of the
administrative process to adopt the adversary model mentioned earlier.”® And New
Deal programs and activities, including rulemaking, were being challenged in the
courts: Shortly after the completion of the committee’s work, the nation was thrust
into a war effort that put consideration of administrative reform on hold. But soon
after the Second World War, Congress returned to the subject and enacted a land-
mark statute, the Administrative Procedure Act of 1946 (APA).

The APA

The rulemaking provisions of the APA may seem curious in light of the infor-
mation about participation that was available to Congress. The Attorney General’s
Committee found many different forms and models of participation in its study of
agency procedures, but Congress chose to adopt a minimalist approach to public
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involvement embodied in section 553 of the act. These “notice and comment”
provisions codify a limited form of what the committee termed “consultation” as
the basic mode of participation the public could expect from rulemaking agen-
cies. Congress also provided for formal rulemaking but restricted it to situations
in which an individual statute mandated its use. At the same time the act ignored
the other forms of participation the committee uncovered. Furthermore, it allowed
agencies to write rules without benefit of any participation in emergency situations
or when it was deemed, by the agency, to be in the public interest.

It would be wrong, however, to view the APA as a repudiation of the diverse
forms of public participation already operating in most agencies. The act is a gen-
eral framework, bounded by notice-and-comment provisions at one end and trial-
type procedures at the other. Within those boundaries, existing statutes, future
legislation, and the exercise of agency discretion define administrative procedures
more specifically, allowing systems of participation to develop thac:make the most
sense for particular programs. By establishing notice and written comment as the
minimum, Congress rationalized the rulemaking procedure that critics had found
so badly lacking during the New Deal era. In retrospect, this action appears to be
of greater symbolic than substantive importance. Unless the Attorney General’s
Committee conducted woefully inadequate research, by the late 1930s most agen-
cies with any appreciable program of rulemaking were reaching out and interact-
ing with the public, albeit the well-organized public. The real significance of the
APA was its statement that participation in rulemaking would henceforth be open
to anyone who wished to become involved. It gave those who were interested the
minimum information and access needed to get involved.” Effective participation,
however, still would require organization, resources, and political sophistication.
Not until the 1960s and 1970s would the voices heard by the rulemaking agencies
become more numerous and diverse.

Converging Forces: The “Participation Revolution”
and the Riseof Social Regulation

Although their origins are difficult to date with precision, two developments
in the 1960s-and 1970s altered dramatically the status and process of rulemaking.
The first was a movement to involve citizens in government decision making in
ways that were more direct, and intended to be more effective, than the ballot. The
second, discussed in detail in Chapter 1, was the vast expansion of social regula-
tion that extended the reach of government in such a way that previously unorga-
nized interests now had more than ample incentive to come together for collective
action. The convergence of these two forces, once in motion, was both inevitable
and important.

The revolution in participation was not a single, coherent movement. It included
many disparate initiatives with widely variable effects. The driving force of the
revolution, however, was a lack of faith in the ability of established government
institutions to understand the popular will and respond appropriately. In the 1960s
and 1970s the American people witnessed a violent struggle for civil rights, unsat-
isfactorily explained assassinations of revered public figures, an unpopular war,
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shocking political scandals, and a growing disaffection with government, which
appeared unable to accomplish ambitious social objectives. The motives of those
seeking to expand public participation ranged from a near-paranoid mistrust of the
government’s own motives to a simple belief that direct input from citizens would
improve the quality of the government’s decisions. Also prominent was a faith in
participation as a means of empowering and involving the disenfranchised and
unrepresented among the population.

Congressional Action to Promote Participation

To open government decision making, Congress passed a variety of laws. The
Freedom of Information Act allowed private citizens to review the way agency offi-
cials made their decisions. The Privacy Act allowed individuals to gain ‘access to
the information the government might have about them, to learn the uses-to which
the information was being put, and to correct errors in those records while requir-
ing the responsible agency to take steps to prevent unauthorized disclosures. The
Government in the Sunshine Act opened many agency meetings and deliberations
to the public. The Federal Advisory Committee Act (FACA) required that mem-
bership on those potentially powerful groups be balanced with regard to affected
interests, and it opened their deliberations to public scrutiny as well.

Other efforts sought to provide for more direct participation of the public
in government decision making. The Great Society programs of Lyndon John-
son adopted this approach, and the movement for direct citizen action continued
through the 1970s. By one estimate, hundreds ‘of programs required “some form
of citizen participation” by the end of that decade.?” In some instances there was a
displacement of existing government institutions and processes. The Model Cities
Program, a crown jewel of the Great Society, mandated a governance structure con-
sisting of separately elected citizen boards that completely bypassed local executive
and legislative officials. Alternative governments, often competing with establish-
ment officials for power and influence, were rapidly becoming the order of the day.

Expansion of Scope, Diversification of Forms

The citizen participation movement was in full flower when the era of social
regulation dawned. The National Environmental Policy Act of 1969 (NEPA),
which many see as the symbolic start of that era, embraced fully the participation
ethic of the time. Both elements of the movement, full disclosure of the infor-
mation on which government bases its decisions and direct public involvement,
provide the cornerstones of NEPA. Government agencies were required to develop
detailed statements on the environmental impact of their contemplated actions.
The statements were to be prepared only after a public “scoping session” at which
citizens could voice their concerns and opinions about likely environmental effects.
Once completed, the statement was subjected to another round of public participa-
tion before it could be declared final. Although opinions concerning the effects of
the NEPA provisions vary considerably, there is evidence that the act contributed
to significant changes in many federal agencies.”!
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The hundreds of statutes establishing and amending programs of social regula-
tion embraced the concept of expanded public participation as well. But in each
instance Congress tailored participation provisions to the program in question.
Some statutes expanded on the basic provisions of the APA. For example, laws
establishing programs of social regulation called for extended periods of public
comment. The 1977 amendments to the Clean Water Act allowed sixty days for
public comment on effluent guidelines for toxic water pollutants.”> One motive for
this type of provision was to give organizations and individuals new to the rule-
making process additional time to analyze and respond to the frequently complex
proposed regulations needed to implement programs of social regulation. But other
motives may have been at work as well. The extended periods delay the issuance
of rules and give opponents more time to alert congressional, administration; and
private sector allies who might help in blocking or altering the new'rules.

Other statutes expanded the APA’s notice requirements by calling onagencies to release
to the public analyses on which they were relying for the content of their proposed rules.
Such disclosure requirements can be found in the Federal Trade Commission Improve-
ments Act of 1980 and the Consumer Product Safety Act amendments of 1981.% Again,
the motives behind these provisions were mixed. Certainly, additional information can
assist members of the public in determining whether to participate and help them focus
their comments or stated opinions. It also can delay the issuance of the proposal and
exposes the agency to challenge. The studies and reports disclosed in this manner may be
criticized from many different perspectives, and if their reliability or validity is called into
question, the entire rule may be in jeopardy.

Several of the general models of participation that the Attorney General’s Commit-
tee observed in the 1930s reappeared in statutes of social regulation in the 1970s. Espe-
cially popular were provisions requiring agencies to go beyond the written comments
called for in the APA and allow interested parties to present information and views
orally. These legislative-type hearings were included in the Occupational Safety and
Health Act, the Consumer Product Safety Act, the Safe Drinking Water Act, the 1977
amendments to the Clean Water Act, and the 1978 revisions of the Endangered Spe-
cies Act.** A few statutes, notably the Magnuson-Moss Warranty—Federal Trade Com-
mission Improvements Act and the Toxic Substances Control Act, went well beyond
the legislative model by allowing cross-examination of witnesses by participating inter-
ests.” It is thought that hearings provide a compelling form of participation because
they put agency personnel in direct contact with those members of the public who will
be affected by their rules. But hearings are also time-consuming and expensive to man-
age. Although hearings can generate a wealth of information and views, this is not an
unequivocal benefit to those writing the rules. The agency must subsequently take this
information into consideration when finalizing the rule. In addition, because the tran-
scripts of hearings become part of this material “record” of the rulemaking, they can
be used to mobilize political support or opposition and thus may figure prominently in
subsequent litigation attacking the rule.

Innovations in participation were not confined to the latter stages of the rule-
making process. Some legislation, like the Federal Trade Commission Improve-
ments Act and the Energy Policy and Conservation Act, required advance notices
of proposed rulemaking.”® At least two statutes—the Consumer Product Safety
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Act and the Medical Device amendments to the Food, Drug and Cosmetic Act—
contained “offerer provisions.”” These provisions authorized nongovernment
groups and organizations to develop and propose rules to agencies, which would
then decide whether to issue the rule in the form proposed.

Opverall, Congress was a major force in promoting greater participation in rule-
making proceedings. Legislation was an important element in the “participation
revolution” that swept government in general and in the larger “procedural revolu-
tion” that has altered rulemaking in recent decades. Other institutions also were
heavily involved in opening rulemaking to direct influence by the public.

Throughout the 1980s Congress continued to tinker with participation provi-
sions in new authorizing statutes as well as in amendments to existing legislation.
These provisions added few new vehicles for expression of the public will. During
the 1990s, however, two notable legislative innovations occurred. In the Negotiated
Rulemaking Act of 1990, Congtess authorized direct bargaining with affected and
interested parties as an approved means for developing regulations,.and it estab-
lished operating principles for these negotiations.”® The theory and performance of
some of the techniques endorsed by the act will be discussed later. Congress made
an equally dramatic statement about public participation with the passage of the
Small Business Regulatory Enforcement Fairness Act of 1996, an amendment to
the Regulatory Flexibility Act.”

This legislation reflected Congress’s long-standing concern about how small
businesses were affected by new rules, in particular those issued by the Occupa-
tional Safety and Health Administration (OSHA) and the Environmental Protec-
tion Agency (EPA). If a regulation under development has substantial implications
for a significant number of small businesses, OSHA or the EPA are now required
to convene a panel whose task is to develop information and secure recommenda-
tions from affected interests. The panel then reports these findings to the officials
responsible for the rule in question; they are expected to incorporate the informa-
tion in the regulation or its.supporting analyses. The first panel convened as the
EPA developed information on arule concerning air pollution by nonroad diesel
engines. In 1997 the panel issued a report that clearly indicates the potential effec-
tiveness of this new form of participation.’® The report offered five recommenda-
tions for reducing the rule’s impact on small businesses, and it charged the EPA
with giving them serious consideration.

The current decade brought the Information Quality Act, discussed in an ear-
lier chapter."While its purpose was ostensibly framed in its title, the legislation
opened yet another door for participation by allowing the public to challenge the
“quality, objectivity, utility and integrity” of information used in rulemaking.?'

Presidents and Participation

Jimmy Carter’s Reforms. President Jimmy Carter assumed office in 1977 deter-
mined to improve the operation of regulatory programs. Enhanced public involve-
ment, he firmly believed, would produce the desired change. While Carter’s presidency
was forty years ago, we linger on it here because it was a renewal period for participa-
tion in rulemaking. Much of what has since occurred has its roots in this brief period.
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The means of increasing public participation took many forms in the Carter
administration. One simple means was to increase the period for public comment
on proposed rules from the usual thirty days to sixty days or longer. Better and ear-
lier information on agencies’ plans for rulemaking was to be supplied through the
publication of a regulatory agenda and calendars. These would provide early warn-
ing to the public of rulemaking projects being contemplated or in the beginning
stages of development. A more ambitious approach to achieving the same objec-
tives is the advance notice of proposed rulemaking, also instituted during Carter’s
presidency under Executive Order 12044. This is a device that involves the public
in the development of individual rules at a very early stage. The advance notice
announces the agency’s intent to write a regulation or its concern that an issue or
problem may require a rule. The agency solicits the views of the public on the:need
for the regulation or its ideas on how the issue or problem that will be addressed in
the rule might be resolved. In effect, the advance notice is an invitation to join the
agency at the start of the rulemaking process.

President Carter charged the Office of Management and Budget (OMB) with
evaluating agencies’ progress in implementing the provisions of the executive order.
In this task the OMB relied on the agencies’ own reports, its independent inquiries,
and responses from a survey of interest groups who were asked to comment on the
performance of the agencies they dealt with in the area of participation. The sum-
mary assessment in 1979, roughly one year after the executive order was promul-
gated, was “mixed” in most areas.”

That most agencies were producing semiannual agendas was generally viewed
as a positive development by the external groups surveyed. In some instances the
agendas were produced on something less than a semiannual schedule. In others
the descriptions of problems, and the rules that were being developed to deal with
them, were skimpy or vague. Groups complained that the schedules announced
in the agendas were frequently inaccurate, tending to be overly optimistic about
how quickly the work would be completed.*

Since its inception during the Carter administration, the regulatory agenda pro-
gram has continued to develop, and the quality of agency submissions is more
uniform. The descriptions clear and sufficiently informative that external parties
can understand why an action is being undertaken and how the agency is thinking
about the problem. The program has been retained by the presidents who followed
Carter, but its primary focus has shifted from rulemaking participation by the
public to agency accountability to the White House.

Carter’s OMB evaluators found that several agencies that had not used advance
notices of proposed rulemaking in the past were experimenting with them. The
response from the public was generally positive but not unanimous. Surprisingly,
some groups appeared to resent agencies’ reliance on advance notices, viewing it as
“a ‘cop-out’ to have the public do the [agencies’] work for them.”*

The sixty-day period for comments was usually observed by agencies, but the
effect on the public was marginal. The sixty-day period afforded only a modest
amount of additional time. Sometimes the agencies were more generous, allowing
as much as a half a year or more for comments. The OMB found these extensive
periods of public comment to be particularly useful
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The OMB study did report on agencies” innovative approaches to outreach dur-
ing rulemaking. These initiatives fall into two general categories. The first includes
efforts to diversify the ways agencies communicate with the public on actions they
are planning to take. However improved, notices that appear only in the Federal
Register or in a semiannual agenda will have limited circulation. Agencies experi-
mented with a variety of techniques and media more familiar, accessible, and
understandable to the general public (e.g., notices in newspapers, television and
radio announcements, and mass mailings). The second category includes efforts to
make public involvement in rulemaking more personal and less antiseptic than the
submission of written comments. To give citizens a sense that rulemaking agencies
cared about their views, various forms of public hearings were conducted around
the country.*®

Case studies done in conjunction with the OMB evaluation provide important
insights into public participation in individual departments and agencies during the
late 1970s. These studies review participation in five departments—Agriculture;
Health, Education and Welfare; Labor; Interior; and the EPA. We provide some
examples from a few of these studies.

The Department of Agriculture’s rulemaking program.that established agri-
cultural marketing orders for commodities provides a particularly interesting case
study. The program came into being as part of the New Deal. Its intent was to sta-
bilize the markets for agricultural products through many different means, the pri-
mary device being rules that established quality standards and limited the amounts
of various commodities that could be shipped to'market. For most of its history it
was a classic example of a “captured” regulatory program. The hearings associated
with the marketing order rulemakings were rarely actended by consumer interests,
nor did those interests actively oppose the program, which, it would appear, was
not designed to benefit them.”” The inactivity of consumers is explained by conven-
tional theories of regulation that underscore the advantage that a highly specialized
and small group, producers-in this case, enjoys over a group that is large, diverse,
and difficult to organize, such as consumers.*

The Department of Agriculture “discovered a significant amount of outside
interest in the marketing order programs that was not being accommodated
through the formal hearing process” during the Carter years.*’ In response, the
department established a “prenotice public participation requirement.” In effect,
this was a preliminary investigation of public attitudes and views on a planned mar-
keting order through a solicitation of comments mailed directly to affected groups.

Participation in rulemaking was an area of major change for the Department
of Health, Education and Welfare (HEW), now the Department of Health and
Human Services (HHS). The issues facing the department involved reaching and
listening to enormous numbers of potential participants. The initiative undertaken
in response to the Carter program suggests the magnitude of the task. In an effort to
bring the rulemaking process to the people, HEW conducted a series of public meet-
ings outside of Washington and sent out special mailings about rules that were under
way. In 1978 alone the department reported that more than 3,100 persons attended
the public meetings and that it had sent more than 110,000 individual letters.
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To get the public to participate in the development of rules concerning food
labels, the FDA sent out more than “40,000 letters,” distributed “500,000 pieces of
literature,” and did an “experimental television survey” in Columbus, Ohio. These
efforts were both successful and sobering. The good news was that more than
10,000 public comments were received on the labeling regulations.”’ The sobering
fact was that each one had to be read and a response prepared; decisions then had
to be made about possible changes in the final regulations. The experience of the
FDA and HEW reminds us that the price of public participation in terms of staff
time, delay, and opportunity costs can be high.

The efforts of the Department of the Interior to implement Carter’s executive
order demonstrate some of the benefits and costs of early participation by the public
in rulemaking. Among other things, it appeared to be particularly useful in weed-
ing out unnecessary provisions in regulations. In one case the number of eligibility
criteria for a grant program was reduced from 100 to just 6, and-the number of
items included in an application for right of way on public lands went from 20 to
5.1 As was noted earlier, strategies to involve the public early on are not without
their critics. In the case of the Department of the Interior, the unhappiness cen-
tered on advance notices of “technical or complex” rules. The OMB evaluation
concluded that these did not result in “substantive; useful comments.” According
to the OMB report, the EPA “had a tradition of effective public participation.™?
For years the agency had used advance notices and distributed supplemental infor-
mation to the public on rules under development. But these notices and supple-
ments were frequently not as informative as they might have been. New regulations
required the EPA to use various forms of public participation when developing
rules for its solid and hazardous waste, drinking water, and clean water programs.
It received more than five hundred comments on these procedural regulations, a
significant percentage of which were received over a special toll-free long-distance
telephone system. The new regulations established public meetings, hearings, and
advisory groups as the major means for obtaining the public’s input on these three
important programs.*

Some groups accused the EPA of circumventing requirements for public partici-
pation by using devices other than rules and regulations for setting regulatory pol-
icy. The devices took numerous forms, including “policy circulars,” “guidelines,”
and “technical corrections.” They were issued by the agency without any of the pro-
cedural steps normally associated with rulemaking. Confusion arose as to the status
of these devices. Were they equal in legal terms to an actual rule or regulation?
If so, should not normal rulemaking procedures, including public participation,
apply to their development? One who criticized their use reflected a widely held
view: “Where these. . . have major effects the public should have an opportunity
for comment.” As it happens, the EPA was not the only department that may have
been avoiding public participation requirements.

Use of these instruments of public policy as alternatives to rules has increased,
and so has the controversy associated with them. The courts have insisted that
when agencies take actions that create or alter obligations borne by the public, they
must use appropriate procedures. Yet in 1992, thirteen years after the OMB study,
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use of guidelines, advisories, and the like were still very popular with rulemaking
agencies, according to a study conducted by the Administrative Conference of the
United States. This study, drawing on prevailing cases, called on agencies to engage
in rulemaking whenever there is a question about the actions they are taking. The
study concluded that agencies are likely to continue using these devices in marginal
cases, and the evidence accumulated since confirm this prediction.” First, there
will always be instances when agencies do not perceive the action they are taking as
any more than a clarification of existing rules or policy. Of course, any clarification
will have the effect of transforming a gray area into one that is black and white,
and this change alone may be enough to trigger a protest. Second, as noted in
Chapter 1, what Thomas McGarrity called the “ossification” of rulemaking under
the weight of multiple, complex procedures creates incentives for agencies to find
quicker, easier ways to manage their programs. While the effects of ossification
have been disputed in one study, it is also true that the use of devices other than
rules to set or elaborate on policy became widespread. As noted in a previous chap-
ter, it became sufficiently prominent that George W. Bush issued an executive order
to rein in the practice.”

The last years of the Carter administration represent a high-water mark for par-
ticipation in rulemaking as a public policy concern. Although there was not enough
time for the program to be fully implemented, government agencies took Carter’s
public participation initiative seriously, and it produced results because it had the
force of the presidency behind it. By the end of his presidency, most of the major
avenues for public involvement in rulemaking had been explored. The strengths
and weaknesses of each were well understood. Ultimately, programs of public par-
ticipation in rulemaking must be tailored to.the subject matter and constituencies
of the programs for which the rules are being written. In many of the departments
and agencies such a tailoring process had been in use for more than fifty years and
would reappear twenty years later.

Ronald Reagan and George H. W. Bush: Participation of a Different Sort. The
transition from Carter to Reagan brought dramatic change. The new administration
took a very different view of public participation. Jeffrey Berry, Kent Portney, and
Ken Thomson, experts in the field of citizen participation in government, summa-
rize President Reagan’s position in the following way:

In rather sweeping fashion, the Reagan administration pursued its policies
under the belief that federally mandated citizen participation caused the
bureaucracy to become unresponsive to officials elected by the people and
that citizen participation therefore actually became antidemocratic. In a call
for the return to the orthodox view of administrative responsiveness, the Rea-
gan administration suggested that agencies had become responsive to clients
and special interests in a way that was inconsistent with what the general
citizenry wanted. In contrast, advocates of citizen participation argued that
there is nothing antidemocratic about citizens working with agencies to fulfill
the spirit and intent of the programs enacted by Congress.**
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The Reagan administration did not disdain all participation, only that which
sought expansion of certain government benefits and most regulations. The Rea-
ganites viewed most of the initiatives of the 1960s and 1970s as empowering orga-
nizations and groups that had a strong vested interest in big government. They were
correct. Reagan succeeded in rolling back a few of the mechanisms for public par-
ticipation in rulemaking, notably public funding. But his major accomplishments
were halting further expansion of participation opportunities and installing counter-
weights to the influence exerted by advocates of big government.

The main offsetting mechanism was review of all proposed and final rules by the
OMB. What is significant here is the new form of participation that the OMB review
program stimulated. The OMB staff members who reviewed proposed regulations
became another point of decision making for organizations and groups to influence.
Again, if it is true, as Theodore Lowi has stated, that politics flows to the point of
discretion, the Reagan program created just such a point.* Certainly, the various
review programs previous presidents instituted created similar opportunities, but
none was so sweeping as the charge given the OMB under Executive Order 12291.
The authority of OMB officials was not confined to particular types of rules, or rules
with particular types of potential effects, or rules already on the books. Here, for the
first time, was a comprehensive program to review all tules with the implicit charge
to alter those whose content contradicted, or failed to promote, the policy goals that
President Reagan took as his mandate. In short, the president known as a skeptic of
public participation had created one of the most inviting opportunities for involve-
ment in rulemaking in American history. But in the opinion of many, the invitation
was extended only to a privileged few.

Theoretically, important changes in‘a rule, valuable delay, and even complete
defeat of a proposed regulation could be achieved through effective lobbying of the
right officials in the OMB. If a given interest group was confident about securing
a sympathetic ear, it could pursue a strategy of nominal involvement during the
agency phase of rulemaking while putting heavy pressure on the OMB staff and
officials responsible for the review of the rule. In this way the interest group could
attain its goal at a comparatively low cost.

Given the general policies of the Reagan administration, the willingness of the
OMB staff to listen to those with concerns about proposed and final regulations
depended very heavily on who was speaking. Critics of the OMB program accused
the Reagan administration of creating a backdoor through which influence peddlers
representing big business and antiregulation forces could slip; once inside they could
change or block outright those rules they failed to influence satisfactorily by deal-
ing directly with the responsible agencies. In addition, critics charged that contacts
between lobbyists and OMB staff members constituted an illegal violation of the
long-standing principle that all information used to determine the content of a rule
be known and subject to review by the courts and the public in general.

The charges were vehemently denied by those in the administration, but their
protestations were not sufficient to silence the critics. Several years after the OMB
program was instituted, the head of the Office of Information and Regulatory
Affairs (OIRA), the office that conducted the reviews, issued a set of binding
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guidelines that established standards for contact with the public and for recording
the results of meetings or other forms of communication. Restrictions were placed
on the communication between the staff and external interests, and that which
occurred was to be consistent with the principle of a rulemaking record; that is, it
had to be open to public review and, during litigation, to judicial scrutiny.
President George H. W. Bush, having headed the Task Force on Regulatory
Relief in the Reagan administration, continued this forum for those critical of
proposed and existing rules. Its new name was the Council on Competitiveness,
chaired by Vice President Dan Quayle. The council had authority to review any
rule it deemed sufficiently important to the operation of the American economy.
Its review criteria were vague, and the council operated without benefit of the pro-
cedural restrictions that were imposed on the OMB. Provided with ample staff
support from the same unit in the OMB that conducted reviews of rules, the coun-
cil aggressively altered regulations it considered unnecessarily burdensome on.the
economy. The same, albeit more intense, criticism was leveled at the council as
had greeted OMB review a decade earlier. Now, however, there were direct claims
that preferential treatment was being given to those who supported the president’s
1988 campaign and to those whose support the administration coveted for 1992.
It became common to refer to the operation of the council as a form of regulatory
pork barrel politics in which the White House doled out economic benefits in the
form of reduced compliance costs. Nonetheless, the council won major battles with
intransigent agencies that persisted in their views. In a highly publicized struggle
with the leadership of the EPA, the council succeeded in rolling back proposed
notification requirements in rules developed under the 1990 Clean Air Act. The
action meant that polluting firms would not have to notify the public when inci-
dents of excess emissions occurred, and thus it relieved affected businesses from
potentially high costs and public scrutiny. Critics issued withering assessments of
these council practices and the secrecy with which it conducted its business.”

Bill Clinton and George W. Bush’s Approaches. President Bill Clinton elevated
public participation in rulemaking to the level of a major theme in his National
Performance Review (NPR). The creation of partnerships between the public and
private sectors became the preferred method of decision making, characterized by
negotiation rather than adversarial relations and dictates from Washington. In some
instances these collaborative relationships generated projects and programs that dis-
placed conventional rulemaking altogether. One example was the Common Sense
Initiative of the EPA, which focused on six industries—automobile manufacturing,
iron and steel, metal finishing, electronics and computers, petroleum refining, and
printing—in an effort to bring together representatives of business, government,
community organizations, labor, and environmental groups. These groups were
charged with finding ways to “change complicated, inconsistent and costly regula-
tions”; new rules were to replace those found to be dysfunctional.*

The Bush II administration confined its efforts to broad statements and initia-
tives regarding participation sensitive to criticisms of the earlier Bush adminis-
tration. Its approach stressed an openness that “responds to past complaints that
OMB decision making was secretive and more rooted in interest group politics
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than professional analysis.” It focused on the OMB and the OIRA by ensuring
transparency in all its rulemaking-related interactions with the public and by invit-
ing widespread public participation in decisions to review existing rules.* Still,
there are a few participation tools that this administration used as it relates to
participation efforts. As noted in Chapter 3, the Information Quality Act, passed
in 2000, allows interest groups to challenge the quality of information used in the
development of rules. In 2004 the OMB published a notice in the Federal Register
soliciting nominations for regulatory reforms that may affect the manufacturing
industry.® A January 2007 amendment to Executive Order 12866 brought guid-
ance documents into the purview of OMB review and generally ensured they be
treated more like regulations.

Barack Obama and Donald Trump: Diverging Approaches. President Barack
Obama maintained the importance of public participation in his rulemaking man-
agement program. Indeed, unlike his predecessors, he invited the public to offer its
views on how his rulemaking management program should be structured. Several
hundred groups and individuals responded to his invitation.’® Nearly two hundred
comments were received on how to structure the rulemaking management program
and the role of cost-benefit analysis in regulatory review. In 2011, the Obama admin-
istration issued Executive Order 13563 and within this order included elements
regarding public participation. These included a “comment period that should gen-
erally be at least 60 days,” and all rule information including “relevant scientific
and technical findings” to be made available through the online rulemaking docket
“regulations.gov,” and an additional push to ensure that the views of those likely to
be affected are sought by the agencies.”

The first year of the Trump administration provided little evidence that it
would use formal vehicles, such as executive orders or presidential memoranda, to
offer new approaches to public participation or simply reinforce principles that had
been articulated previously. None of his official documents or statements directed
to the entire executive branch spoke explicitly to public participation. Unlike
Obama’s approach, Trump did not ask in advance for input from the public when
he announced his startling “two for one” approach to new rules, nor did he do so
when he called for the appointment of regulatory reform officials and committees
in departments and agencies. However, President Trump did ask for that input
from affected parties on actions affecting individual rules.

We should also note that numerous reports of meetings between key agency
officials and various interests that in turn led to favorable regulatory actions,
including rulemaking, can be found in the media. President Trump’s executive
order mandating reconsideration of an existing regulation dealing with “waters of
the United States” was unmistakably linked to promises candidate Trump made to
development interests during the campaign. That meetings with key constituencies
occur and actions related to their interests follow can hardly be surprising and are
not limited to the current administration. However, the Trump administration
has generated significant concerns about the lack of transparency. Former director
of OIRA Cass Sunstein criticized the lack of information about rulemaking and
related issues being made publicly available by his old office and others expressed
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concerns about the administration’s unwillingness to even share the names of those
advising agencies on the regulatory reform initiatives called for in Trump’s execu-
tive order. Whether the Trump administration eventually follows the path of ear-
lier administrations with regard to public participation or carves out a new path is
a question that is not yet ripe for answer.

ACTUAL PATTERNS OF PARTICIPATION

Opportunities to participate do not ensure that participation will actually occur,
and the act of participation does not guarantee the participant success. Therefore, it
is important to discover who participates in rulemaking, why they do it, the devices
they use, and the successes they achieve.

Participation in rulemaking has prerequisites. A participant must be aware that
a rule is being developed, understand how it will affect particular interests, be
familiar with the opportunities for participation, possess the resources and techni-
cal expertise needed to respond, and, when necessary, have the ability to mobi-
lize others in the effort to influence agency decision makers. These requirements
suggest that in most instances participants in rulemaking will be groups, organi-
zations, firms, and other governments. Single individuals will become involved,
but they will be less prominent than institutional participants, although we do
note that there has been an increase in individual participation with the growth of
e-rulemaking. Nevertheless, we focus on intetest groups, broadly defined, in this
examination of the participants in rulemaking.'For our purposes, interest groups
are defined as organizations that attempt to.influence public policy. They include
companies, business and trade associations, unions, other levels of government, and
public interest groups.

Most of what is known about participation in rulemaking comes from three
sources: case studies of individual rulemakings and rulemaking programs, analyses
of official records of government agencies, and surveys of interest groups. There are
numerous case studies of rulemaking and a growing number of systematic stud-
ies of agency rulemaking and the interest groups involved in efforts to influence
this process. Earlier editions of this book relied extensively on our own research
regarding rulemaking participation, which included surveys administered nearly
ten years apart. The results provided a view of rulemaking’s importance over time,
as well-as the salience of related issues and the perceived effectiveness of tactics,
techniques, and devices. Importantly, rulemaking research has taken on greater
prominence in recent years as more and more scholars recognize this critical policy
arena and the role participation plays in developing rules.

Does Participation Actually Happen?

It is clear from numerous studies that interest groups are often a prominent part
of rulemaking. In his classic study of the rule that mandated warning labels on
cigarette packages, Smoking and Politics, A. Lee Fritschler recounts the efforts of the
tobacco industry, the advertising industry, health groups, and consumer groups to
influence the Federal Trade Commission. Ross Cheit’s case studies of four separate
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rulemakings that established safety standards found participation to be common,
as has research into the development of agricultural marketing orders and the set-
ting of health-related workplace rules. William West analyzed rulemaking at the
Federal Trade Commission and also found participation by groups, albeit those
who were well organized and had ample resources.”®

However, according to other scholars and the Government Accountability Office
(GAO), agencies failed with some regularity to comply with the notice requirements.”’
One 2012 GAO study found that 35 percent of all major rules were published without
prior notice between 2003 and 2010. For nonmajor rules, this percentage increased to
44 percent (see Figure 5.1). This same study found that HHS issued the largest per-
centage of final major rules without a notice of proposed rulemaking (NPRM) (38
percent) and that DOT issued the largest percentage of final nonmajor rules without
an NPRM (22 percent).®” Many rules are exempted from prior notice requirements
under one of the APA provisions mentioned in Chapter 2, and agencies may simply
neglect to mention the prior notice in the final rule. Figure 5.2 provides information
regarding which reasons for not issuing an NPRM are most cited by agencies.

FIGURES5.1 H Percentages of Major and Nonmajor Rules That Were

Published without an NPRM from 2003 to 2010

Major rules? Nonmajor rules®

3

| [ ] Published without an NPRM  [__| Published with an NPRM

Source: Government Accountability Office, “Agencies Could Take Additional Steps to Respond to
Public Comments,” GAO-13-21 (https://www.gao.gov/assets/660/651052.pdf).

Note: Margins of error for the percentage estimates are shown in parenthesis. For example, an
estimated 56 percent of nonmajor rules were published without an NPRM, and we are 95 percent
confident that the actual value is within plus or minus 4 percentage of this estimate.

2Agencies published 568 major rules during calendar years 2003 through 2010. All of the
variance in this estimate for major rule is attributable to the sample of major rules reviewed

100 percent of major rules issued from 2007 on, so results for those years have no variance.

®Agencies published about 30,000 nonmajor rules during calendar years 2003 through 2010.
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FIGURES5.2 H Reasons Agencies Cited for Not Issuing an NPRM from

2003 to 2010
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Source: Government Accountability Office, “Agencies Could Take Additional Steps to Respond to
Public Comments,” GAO-13-21 (https://www.gao.gov/assets/660/651052.pdf).

Note: Agencies can cite more than one exception foa a given rule.

Additional participation can occur if agencies choose to go through an advanced
NPRM (ANPRM) process. ANPRM:s can increase earlier public participation but
are typically used to gatherfactual and general data to help inform the development
of a proposed rule an agency is considering. Once a proposal is issued, the public
could then comment more specifically on the agency’s policy suggestions. A recent
study found limited use of ANPRMs by regulatory agencies from 2005 to 2015,
with an average of about 54 per year compared with a total of 2,403 proposed rules
in a given year, These ANPRM:s also were rarely used for “major” rules, representing
8 percent of the total." Clearly while ANPRM:s can create additional participation
opportunities, they are not a tool used very often by agencies.

Case studies, quantitative research, as well as cursory reviews of the Federal Reg-
ister show that participation in rulemaking occurs frequently. Cleatly, the type of
rules and rulemaking programs that scholars study, including the case studies cited
earlier, are prominent with large potential effects and controversial issues. They were
highly likely to attract serious attention from interest groups. Minor, routine, and
noncontroversial rules are not likely to attract much notice from interest groups
because their individual effects are small. And frankly, many rules appearing in the
Federal Register are of this type. For rules that are issued routinely or in serial fash-
ion, groups try to influence the general standards and procedures that structure the
entire program rather than each individual rule. There are other means by which
groups can affect rules that do not appear in the preambles of rules. The responses to
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formal notices of proposed rulemaking provide an incomplete picture of the forms
and frequency of interest group participation.

Empirical research by Marissa Golden suggests wide variation in participation.
The number of comments filed on eleven rules she studied ranged from 1 (income
eligibility for Department of Housing and Urban Development programs) to 268
(elderly and disabled programs).®* This is almost certainly true of rulemaking in gen-
eral. It is characterized by large numbers of rules that generate little interest and a
substantial number in which interest is very high. But there is little question that as
a function of government, rulemaking commands the attention of interest groups.

Our original surveys found that roughly 80 percent of the interest groups
reported that they participate in rulemaking, and there is no reason to believe that
these percentages have changed. Groups attached a high level of importance to this
activity on par with, or of greater importance than, lobbying Congtess.

Earlier research by Furlong examined the differences that occurbetween legisla-
tive and executive branch lobbying. Drawing on compliance data required by the
Lobbying Disclosure Act of 1995, he found efforts to influence Congress far more
numerous than efforts to influence executive branch agencies in their development
of rules.®® This research focuses only on written comments—just one form of lob-
bying, and prior to advent of much more extensive and accessible online tools to
facilitate rulemaking participation. So, while the results provide a contrast to the
survey data, they do not tell the full story.

Overall, evidence from case studies, the Federal Register, and the survey pro-
vide support for the notion that active (public participation in rulemaking is real.
Although it is not universal and its occurrence depends on the characteristics of the
rule being developed, participation istaken seriously by the interest group commu-
nity. Opportunities to participate that have been developing for nearly one hundred
years are being exploited, but by whom?

Who Participates?

Conventional wisdom and some scholarship would lead one to hypothesize that
groups representing business interests participate in rulemaking more often than
other types of groups. There are at least two reasons why this imbalance in par-
ticipation is a reasonable expectation. First, business organizations have long been
thought to have superior political resources and skills and are thus better positioned
to. influence a process that requires sophistication and staying power. Second, in
an era of big government, the business community has more to lose than other
groups—the poor, the elderly, environmentalists, consumers—who are often per-
ceived to be the primary clients of the agencies writing rules. As James Q. Wilson
has noted, people are more likely to get involved in politics and government deci-
sion making to save something that is threatened than to gain something new.*
Rules and regulations often restrict the discretion businesses enjoy and impose
costs for compliance. Businesses often have something real at stake that affects
their profits and bottom lines when rulemaking is undertaken.

However, there is an alternative view. Progress was made in the 1960s and
1970s to facilitate participation by groups that might otherwise lack the money or
resources to get involved. These efforts, as noted earlier, were enhanced during the
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Clinton and Obama administrations. In this way Congress, the White House, and
the courts moved to offset the traditional advantages enjoyed by business in the
rulemaking process. Following these initial efforts and during the Reagan-Bush
years, probusiness policies hostile to the traditional clients of many rulemaking
agencies gained presidential support, giving nonbusiness groups plenty of good,
defensive reasons to participate in rulemaking. Suddenly, they too had a lot at stake.
The available evidence, once again, presents a mixed view on who participates.

As noted earlier, Fritschler’s study of smoking and politics found evidence of
involvement by many types of groups. Business was active in rulemaking, but so
too were health and consumer interests. Another study, one that examined effluent
guidelines by the EPA, found rulemaking participation by regulated industries far
more common than participation by environmental groups. The authors of this
study attribute the apparent imbalance to a combination of ingrained ‘bias and
tactics. They note that environmental groups perceived the rulemakers in the EPA
as kindred spirits who could be trusted to protect their interests.® In effect, a differ-
ent form of “capture” occurred that ensured environmental groups the results they
wanted without the burdens of direct participation. Or environmental groups may
have concluded that their lack of comment and involvement would expedite the
rulemaking process and ultimately lead to more and quicker pollution control than
if the EPA had to respond to both industry and environmentalists.*®

Growing empirical research seems to support the idea of business interests dom-
inating rulemaking participation. Golden’s research lends support to the argument
that business interests dominate rulemaking participation. Her study of comments
filed in eleven rules in three agencies finds businesses the most frequent partici-
pants by far in rules developed by theEPA-and the National Highway Traffic
Safety Administration, and a mixed pattern in the Department of Housing and
Urban Development.” Furlong’s studies also find that businesses and trade associa-
tions are more frequent participants in rulemaking.®® Sheldon Kamieniecki finds
that business interests are more active by percentage in EPA rulemaking compared
with natural resource rulemaking, which has more input from citizen organiza-
tions.” Jason Webb Yackee and Susan Webb Yackee, in a study examining over
thirty regulations from-four different agencies, find that over 57 percent of the
public comments came from business interests.”’

The Federal Register reports on participation in such a way that patterns in par-
ticipation by certain groups are difficult to discern, and many of the studies above
had to'rely-on docket information in order to determine what types of groups are
participating. Frequently, the agencies publishing the final rules focus on the sub-
stance of comments rather than the type of group submitting them. When groups
are identified, it is often a single, generic reference. Our survey of interest groups
provided evidence that participation in rulemaking is not the sole province of busi-
ness interests, but they are heavily represented.

Data we have collected in our previous surveys suggest that businesses, and the
trade associations that represent businesses and professions, are involved in rule-
making more often than are other groups, and they devote to it greater slices of
their likely larger budgets and staffs. A strong case can be made that their superior
resources and experience lead to a degree of influence in rulemaking that others
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cannot match. But the data from our surveys are not sufficient to establish such
a case. It could be that fewer citizen organizations, a category that includes envi-
ronmental and consumer groups, are involved in rulemaking because these types
of groups specialize more than business groups. But, again, the participation gap
appears to have narrowed. Perhaps business and trade associations are so frequently
threatened by rulemaking that comparatively few can afford to devote their atten-
tion elsewhere. In his study of safety standards, Cheit also found more frequent and
more intense involvement by the regulated industries than by workers and consum-
ers. But he, too, cautions against drawing conclusions from his observations. In
several instances consumers were represented in rulemaking proceedings by those
acting effectively as surrogates, such as the National Academy of Sciences. Cheit’s
work also makes it plain that business interests were not monolithic and sometimes
disagreed with each other.”" Golden found the same phenomenon in her study. She
notes, “T did not find undue business influence in rules. . . in part because busi-
nesses did not present a united front.”’* The study of the agricultural marketing
order program found substantial participation by producers and handlers of the
affected commodities. These groups did not always see eye to eye, either. However,
the involvement of the ultimate consumers of the products regulated by the pro-
gram was nominal at best.”?

In short, business and nonbusiness organizations have good reasons to invest
their time and energy in rulemaking.

Monitoring Rulemaking, Influencing Rules

To succeed in the rulemaking process, interest groups must know what the
agency is preparing to do and use the mechanisms at their disposal to influence it.
Neither the case study literature nor material found in the Federal Register is partic-
ularly instructive on the question of how interest groups monitor rulemaking agen-
cies. In the case study literature, authors are generally concerned with the substance
of the rulemaking in question rather than the details of how interest groups go
about their work. And one would not expect to read about the monitoring behavior
of interest groups-in the preambles of final rules published in the Federal Register.

In our surveys we asked respondents how frequently they used various devices
for monitoring rulemaking. It is evident that interest groups use a host of different
devices, some more than others. The Federal Register, professional newsletters, and
networks of colleagues are used often; consultants are relied on infrequently. Of
course, it is also important to note that changes and improvements in technology
and the ease of access to documents such as the Federal Register make it easier for
all to monitor rulemaking activity. It is also easier from the agencies perspective
to push such information out to stakeholders through a variety of mechanisms.
Obama’s Executive Order 13653 would seem to support this type of intentional
reaching out to organizations affected by rules.

Another potential way to monitor agency activities is through the use of the
unified regulatory agenda, which tends to focus on significant regulatory actions.
The Obama administration tried to make the rulemaking process more transpar-
ent and open, and, as stated in a report by the Congressional Research Service,
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the unified agenda provided such an opportunity. Importantly, it could alert the
public of potential regulatory action prior to the publication of a proposed rule.”

Of course, a key issue in participation is the ability of groups to influence rule-
making and how they go about it. Our survey results on these issues were quite
interesting for a number of reasons. It is evident that interest groups did not rely
on a single method of monitoring; they used several devices on a regular basis.
The same is true of tactics used to influence rulemaking, and, as with monitoring
devices, some techniques are more popular than others. Written comments, coali-
tion formation, and contact with the agency both before and after the notice of
proposed rulemaking were used often. Our survey also asked the interest groups to
rate the effectiveness of the various tactics.

Our survey showed that informal contacts before the notice of proposed rule-
making is issued is perceived to be the most effective. Rinfret and Furlong note a
need for scholars to pay more attention to the rule development phase as-it relates
to influence. This is confirmed by William West in multiple studies as well as oth-
ers in a growing area of interest regarding policymaking. Yackee’s study: that finds
that stakeholders provide technical and political information prior to proposal.
Wagner, Barnes, and Peters similarly find that interest groups are most influential
during the preproposal stage of rulemaking, and others have explored this area
as well.” On reflection, these results should not be surprising. Contact with an
agency before it has committed itself to a particular proposal allows the interest
group to influence the earliest thinking about the content of the rule.” Comments
in the Federal Register and grassroots mobilization are also viewed as effective.
However effective informal contacts may be, groups can ill afford not to put their
views on the public record by providing written comments. Our survey found at
the time that attendance at hearings was ranked nearly as high as providing writ-
ten comments and more effective informal contact with agencies after notice of
proposed rulemaking. But the more recent research and literature would suggest
that this is not the case.

Research by Susan Webb Yackee suggests influence occurs through the tra-
ditional notice-and-comment process. Using content analysis to examine what
changes occurred between the proposed and final rules, she examines the types
of changes requested by different forms of interest groups and whether comments
caused the rule changes. The studies found strong support that comments on pro-
posed rules lead to changes in the final rule. She found that comments lead to
the degree of government regulation embodied in a rule, and the agencies adopt
specific recommendations made by commenters. Yackee notes that agencies are
sensitive to the degree of consensus in public comments and are willing to make
significant changes in the final rules to respond to interest group comments. In a
separate study, Susan and Jason Webb Yackee found evidence to suggest the type of
interest matters. Business commenters appear to have more sway over rule content,
and as the proportion of their comments increases, so too does their influence.””
This second study specifically examines more “typical” rules, not highly visible or
controversial ones. Examining prominent rules may show more participation from
nonbusiness interests.
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But there is another, different theme in participation research. Kamieniecki
states that group input has a minimal influence on shaping a final rule regardless
of the organizational type. He comments that the content of the proposed rule is
“probably a better indicator of the amount of influence business has in the rule-
making process.””® By this he means the different policy postures of presidential
administrations and Congresses (e.g., probusiness, proenvironmental) drive the
content of rules and both the opportunities and challenges of interest groups. Suc-
cess is easier when a group is supporting an existing agency proposal than when it
is attempting to secure change in a proposal that has emerged after months or years
of work. This raises important questions about access to the executive branch and
in particular the issue of informal communication that occurs between groups and
regulatory agencies.”” As noted eatlier, studies conducted by William West focus
specifically on the role of preproposal participation in rulemaking. The results of
interviews conducted for this study suggest that communication between interest
groups and agencies prior to the proposed rulemaking is quite common. Consistent
with other research findings, West suggests that business interests participate more
actively and effectively during the important early stage of rule development. There
is substantial variation among agencies West studied in terms of how this participa-
tion happens and who it may include, but it is clear that it can have an important
effect on rule development.® Similarly, in recent case study research Sara Rinfret
also finds preproposal participation to be an important aspect of interest group par-
ticipation and potential influence. As she notes from respondents in her interviews,
“We have less wiggle room after an NPRMand we make influence when talking to
the agency during rule development”™

The West findings, and the others noted earlier, lend additional support and
substance to our survey findings regarding the frequency and importance of infor-
mal contacts during the proposal development stage of rulemaking. And these
informal communications between interest groups and the agencies do not flow
in only one direction.. Respondents in our survey noted that agencies often initi-
ated contact with them during the course of rulemaking. The East West Research
Group study cited earlier also finds that agencies will often initiate such contacts
in order to collectinformation and improve their rule development.®? These results
suggest that public participation occurs on a regular basis in rulemaking even when
interest groups do not initiate the involvement. It is not surprising that a common
reason for these contacts is to get information for the rule under development.
Agencies need this kind of help, especially when dealing, as they often do, with pro-
duction processes and technology or business practices. Some legislation contains
specific provisions empowering agencies to collect this type of information. But the
data collected in our survey suggest that agencies are attentive to politics, possible
legal challenges, and the conditions they are likely to confront when they attempt
to implement and enforce the rule under development. Getting a group’s reaction
enables an agency to predict the degree of difficulty it will confront if it chooses to
move forward with its proposals. Interest groups are not shy about telling agencies
when they are unhappy, nor are they loath to threaten political and legal action
should the agency proceed on an unacceptable course.
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Seeking a group’s support is grounded in obvious motives. But what do agencies
think of methods used by interest groups to monitor and influence them? In sepa-
rate research, Furlong tested the same techniques explored in the our survey with
a sample of officials from federal agencies. He found that the most common tech-
niques and their perceived effectiveness were written comments, public meetings
and hearings, informal communication, and grassroots activity.*’ It is important
to note that one means of influence not studied in our surveys—communicating
with congressional committees or staff—rated highly on both frequency of use and
effectiveness with agency respondents. Furlong’s respondents considered the use of
Congress more frequently used than all techniques other than written comments,
participation in public meetings, and informal contacts with agency officials. And
they found it more influential than all techniques other than written comments and
public meetings.** We will note in the next chapter how Congress exercises over-
sight of rulemaking, but the subject of Congress as a direct participant in-rulemak-
ing and its ability to exert political influence is a ripe territory for future research.

The multidimensional nature of groups’ monitoring and influencing behaviors
is striking. Although the frequency of use and perceived effectiveness vary widely,
no source of information or technique of influence has been-abandoned entirely by
interest groups or dismissed by agencies. The overall approach appears to be sophis-
ticated, broadly based, and likely expanding given the nature of changing technol-
ogy and the increased ease of participating in the rulemaking process. Data on the
relative effectiveness of influence mechanisms from our initial study are compel-
ling and align with the more current research regarding rulemaking participation.
Informal mechanisms and difficule-to-observe mechanisms for communicating
views to agencies are used a great deal-and are thought to be as or more effective
than the traditional means—such as written comment—that figure so prominently
in the procedural law and academic literature on rulemaking. Research also sug-
gests that written comments play an-important role in influencing rulemakings. It
is evident that existing research is not of one voice on the frequency and efficiency
of participation, though there is no question it is a force in rulemaking and a major
priority of those seeking to influence law and policy. Whatever else, participation
is a method for those seeking to influence the rulemaking process, and it can be
exercised to full advantage using available technology.

Technology-Enabled Participation

President Clinton’s NPR supported, and in some instances stimulated, increased
use of information technology in all appropriate facets of government activity. It
was a cornerstone of his management reform program. In its 1996 report on imple-
mentation of the NPR, the White House noted specifically the increasing use of
information technology in regulatory programs and processes.*

A significant example of early electronic rulemaking (or e-rulemaking) can
be found in the work of the Nuclear Regulatory Commission (NRC). The NRC
began using electronic bulletin boards to collect and supply information on pro-
posed rules to the public in the mid-1990s. Its goal was to make all rulemaking
documents, including relevant studies and the text of written comments, available
to anyone with access to the database.®
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Other agencies conducted similar experiments using information technology. Also
beginning in the mid-1990s the EPA began accepting public comments on rules using
e-mail. It also developed listservs, similar to the interest and expertise caucuses at
the NRC, to distribute proposed and final rules and to solicit comments. In another
example, the Bureau of Land Management focused its energy on managing rules
that prompted voluminous public comments. The bureau used scanning and network
database capabilities “to manage the receipt, distribution, and analysis of some 30,000
comments on a rangelands proposed rule and [environmental impact statement].”®

With electronic communications spreading so rapidly, controversy over electronic
rulemaking was inevitable. Responding to both the pace of change and substantive issues,
the Administrative Conference of the United States published a study in 1995 on'the use
of information technology that focused, in part, on rulemaking. The author, Harry Per-
ritt, concluded that “running a. . . rulemaking proceeding electronically” would not vio-
late “the basic requirements of the Administrative Procedure Act.” If “electronic notices
and opportunities to comment electronically . . . enhance the opportunity for broader
segments of the public to know about agency rulemaking proposals.and submit their
views,” Perritt believed, “the purpose of Section 553 will be enhanced by automation.”®
He also recommended that steps be taken to assist those who were not currently able to
participate electronically, that care be taken with copyrighted materials that “are pro-
vided and shared electronically” and that the equivalents of a rulemaking “chat room” be
free of the requirements of the FACA.® His overall assessment was positive, and he urged
agencies to accelerate the use of the Internet and the World Wide Web in rulemaking,

Agency-based efforts to establish electronic dimensions to rulemaking contin-
ued through the later 1990s, but the launch of a broader e-government initiative
by President George W. Bush accelerated matters considerably. Contained in the
OMB’s “E-Government Strategy,” published in the Federal Register on February 27,
2002, Bush’s vision emphasized that “government needs to reform its operations—
how it goes about its business.and how it treats the people it serves.””® The Bush
administration viewed e-government as a means to make the business of govern-
ment more “citizen-centered” and efficient. It also led inexorably to a new and more
centralized phase for e-rulemaking efforts.

The current state of e-rulemaking was summarized in a report to the presi-
dent and Congress prepared by the Committee on the Status and Future of
e-Rulemaking that operated under the auspices of the American Bar Association.
It was endorsed by a wide variety of groups concerned in one way or another with
rulemaking. The committee noted that by 2008 e-rulemaking at the federal level
consisted of three interrelated elements:

1. the FDMS (Federal Docket Management System) e-docket, an electronic
repository for digitized versions of rulemaking documents organized in
electronic dockets, with associated document management capabilities;

2. FDMS.gov, a password-protected interface through which agencies access
the repository; and

3. Regulations.gov, the public interface through which those outside the
federal government access publicly available materials in FDMS and can
submit comments on proposed rules.
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The committee concluded that “the federal government’s eRulemaking Initiative has
had significant success. More than 170 different rulemaking entities in 15 Cabinet
Departments and some independent regulatory commissions are now using a com-
mon database for rulemaking documents, a universal docket management interface,
and a single public website for viewing proposed rules and accepting on-line com-
ments.”!

But the committee also cautioned, “At the same time, much work remains to
be done. So far, the Initiative’s focus has been largely limited to putting existing
notice-and-comment processes online. Even this has not been entirely successful. A
number of significant structural and policy issues must be addressed before the full
potential of federal e-rulemaking can be realized.””*

The committee issued recommendations in a number of key areas, including
the architecture of the system, funding, decision-making authority, the ability of
the public to use the system, and the capacity for diversification and innovation.
Among the more notable were calls for a multileveled system of governance com-
mittee that included representatives of the various users, a number of actions that
could improve the quality and accessibility of information in the system, steps to
improve ease and frequency of public use, and ideas for promoting the development
and use of best practices while exploring promising innovative techniques. The
value of deeper involvement with the issues involved in a given rulemaking con-
cerned the committee as well, and it endorsed exploration of a variety of interactive
techniques that would promote the extensive give-and-take between and among
agencies and participants.” Skepticism lingered-on a very fundamental point. To
paraphrase a very familiar line, if they build it, will the public come?

The committee’s strong endorsement of the potential of e-rulemaking notwith-
standing, at least one of its members cautioned against excessive exuberance. In
2006 University of Pennsylvania professor Cary Coglianese wrote that the funda-
mental obstacles in the path of a robust and heavily used e-rulemaking system have
little to do with the systemvitself. Reflecting on the body of scholarship reviewed
earlier in this chapter, he finds little evidence that the common man or woman is
anything other than'a rare participant in rulemaking. He makes the important
point that what stands-in the way of broader and deeper participation is not so
much inadequate technology or opportunity, but knowledge of the importance,
content, and process of rulemaking, and a strong motivation to get involved. He
notes that while participation may increase due to e-rulemaking, it will be selec-
tive.”* This, again, underscores the role of organized interests and the inevitabil-
ity that whatever else e-rulemaking does, it will screngthen the already influential
players.

We would be remiss if we did not note that there is also a strain in literature that
views e-rulemaking as a threat to the ability of agencies to do their work effectively.
E-rulemaking raises the specter of vast expansion of the electronic equivalents of
form letters and postcard comment campaigns by savvy interest groups. Scholars
have cautioned that electronic participation in rulemaking, taken to extremes by
groups with narrow agendas, can immobilize rulemakers with huge volumes of
comment.”” Agencies are bound by law to read and respond to the comments they
receive. But the advocates for e-rulemaking see hope even here in the development
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of pattern recognition software that will enable agencies to scan, organize, and
respond to large numbers of public comments in an effective and efficient manner.

All of these issues came to the forefront with the Federal Communications Com-
mission’s (FCC) net neutrality rule proposed in 2014. As a result of the e-rulemaking
process, nearly four million comments were submitted to the FCC regarding this
proposal. Many of these were a result of a segment done by comedian John Oliver,
who begged listeners to submit comments to the FCC to preserve net neutrality.
It probably goes without saying that many of the viewers of the show had no idea
what rulemaking was and how these activities affect the daily lives of people. But
Oliver’s comments spurred thousands to submit comments. Interestingly, based on
research conducted by Lauren Moxley, it appears that the FCC did their due dili-
gence in taking all of these comments into consideration as part of their review. This
showcases the potential of an open rulemaking system and with the implementation
of e-rulemaking, the ability for significant participation and perhaps true democ-
racy. As noted by FCC commissioner Jessica Rosenworcel, “They lit up phone lines,
clogged our email in-boxes, and jammed our online comment system. That might
be messy, but whatever our disagreements on network neutrality, I hope we can agree
that’s democracy in action.”®

In research specifically addressing the quality of comments as a result of the Rule-
making.gov site, Thomas Bryer finds in his analysis of comments that they “tend to be
emotional, illogical, and lacking in credibility.” Bryer looks at three rules (one from HHS,
one from EPA, and a third from the National Oceanic and Atmospheric Administration
[NOAA)]). He hypothesizes that the level of complexity and saliency of the rules will par-
tially predict the quality and type of comments (as shown in Figure 5.3). In general, Bryer
finds that a large percentage of the.comments had “no credibility,” “low or some logic,”
and were “emotionally-based.” The sample of comments that he examined for the NOAA
rule were “unaltered form letters.” So, while the quantity and ease of participation is clear,
one needs to also ask about the quality of such participation. Bryer raises the question of
whether such democratization might be more harmful than beneficial (see Table 5.1).””

FIGURES5.3 H Relationship between Saliency, Complexity, and

Comment Quality and Type

High salience + Low complexity =  Low-quality public comments, high
personalization

High salience + High complexity = Mixed-quality public comments, blended
personalization

Low salience + High complexity =  High-quality public comments, low
personalization

Source: Thomas A. Bryer, “Public Participation in Regulatory Decision-Making: Cases from
Regulations.gov,” Public Performance & Management Review, Vo. 37, No. 2, December 2013,
pp. 263-279. p. 269.
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TABLE5.1 EM Comment Characteristics for High-Salience Issues:

Quality
HHS rule EPA rule
(high salience, (high salience,
Comment low complexity): high complexity);
characteristics Percentage comments Percentage comments
Relevance
High relevance 6% 64%
Some relevance 91% 33%
Low relevance 3% 3%
Credibility
Clear credibility 16% 28%
No credibility 84% 72%
Logic
High logic 8% 21%
Some logic 37% 51%
No logic 55% 28%
Objectivity
Fact-based 3% 8%
Fact- and emotion-based 26% 49%
Emotion-based 72% 4Lb%

Source: Thomas A. Bryer, “Public Participation in Regulatory Decision-Making: Cases from
Regulations.gov,” Public Performance & Management Review, Vo. 37, No. 2, December 2013,
pp. 263-279. p. 271.

Note: Percentages might'not equal 100% because of rounding.

E-rulemaking is a reality, and there is no question that it will be a very prominent,
if not dominant, force in the mechanics of public participation. But, as Coglianese
and others have noted, e-rulemaking in itself will not bring people and interests
to the table who should be present but are not when agencies write rules. Another
innovation in rulemaking seeks to do just those things.

Negotiated Rulemaking and Other Outreach Processes:
Participation at Its Most Intense

Negotiated rulemaking, or reg neg, as it has come to be called, offers the public
the most direct and influential role in rulemaking of any reform of the process
ever devised. Its origins can be traced back more than seventy years to the Fair
Labor Standards Act, which established committees of management, labor, and

Copyright ©2019 by SAGE Publications, Inc.
s work may not be reproduced or distributed in any form or by any means without express written permission of the publist



Chapter 5 m Participation in Rulemaking 193

other interested parties to work cooperatively to make rules that affected wages
and other important conditions of work in a variety of sectors and industries. John
Dunlop, a Harvard professor of economics and later secretary of labor, proposed in
1975 that rules and regulations affecting the workplace be determined by a consen-
sual process that involved in a direct and substantial way those interested parties
that held a stake in their content. Long a prominent theoretician and practitioner
of mediation, Dunlop believed that the same general principles that guided collec-
tive bargaining for wages and other conditions of employment could be profitably
applied to the process of rulemaking.

This fundamental idea began to take more specific shape in the early 1980s.as
scholars and practitioners began to write about the topic. They set out the rationale
for regulatory negotiation, its likely benefits, the conditions for success, and the
obstacles to its implementation. The most influential of these writers was Phillip
Harter, whose article “Negotiating Regulations,” which appeared-in the George-
town Law Journal in 1982, is perhaps the most frequently cited and influential
exposition of the case for regulatory negotiation.

Harter’s argument proceeds from a withering critique of the methods of rule-
making that it would supplant. His survey of contemporary rulemaking found it
to be a fundamentally adversarial process in which affected parties jockeyed with
one another and with the agency for influence and advantage. The process of devel-
oping the information for the content of the rule had become a ritual dance in
which the participants staked out extreme positions and offered what they knew
selectively to bolster their particular position. Information became distorted, and
some participants used the comment process simply as a means of establishing in
the rulemaking record a basis fora subsequent lawsuit. A profound “malaise” had
settled over this most crucial inscrument of government. Much of the blame, Har-
ter believed, could be attributed to a design that separated the interested parties in a
rulemaking from one anotherand the agency through an antiseptic process of writ-
ten comment or the limited exchanges of a legislative-type hearing or the stylized
adversariness of formal rulemaking. Issuance of rules was frequently delayed, their
quality often poor. Rules enjoyed little support from key constituencies, implemen-
tation was difficult, and compliance was anything but automatic. Involved only
remotely in the development of rules, affected parties and interest groups had no
stake in their success. Put simply, the legitimacy and authority of rules were under-
mined because the process used to develop them was flawed.

Harter offered an alternative process, one in which conflict was acknowledged
but resolved through face-to-face negotiations. As he put it, “the parties partic-
ipate directly and immediately in the decision. They share in its development
and concur with it rather than ‘participate’ by submitting information.””® This
approach explicitly altered the role of agency officials by reducing them to the sta-
tus of participants in the group that would negotiate the content of the regulation.

Harter and other advocates of regulatory negotiation were quick to point out
that it was neither feasible nor necessary for many rules. It is unnecessary when
there is little controversy associated with the development of a rule. When the
course of action is clear and undisputed, or when there is little interest in the resul,
investment in regulatory negotiation would be frivolous. But even when the rule
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and the conflict surrounding it are substantial, there are criteria by which to deter-
mine whether regulatory negotiation has a reasonable chance to succeed.

The criteria were drawn from well-developed principles of mediation and bar-
gaining and from Harter’s own experience with the technique. Rules that present
conflict over deeply held values are not candidates for negotiation. Sufficient infor-
mation about the likely effects of a rule is needed so that those who might partici-
pate in the negotiation can be identified. Potential parties to the negotiation must
be able to perceive gain from the process and must be sure that, with or without
their participation, a decision on the rule will be made. The success of negotiated
rulemaking depends in large part on the ability to identify and invite to the table
all the substantially affected interests. Leaving a critical actor behind exposes the
negotiation to legal challenges, undercuts its legitimacy, and reduces the likelihood
that the result will be of high quality. Conversely, the list of invited parties should
not be too long. As Harter puts it, “Negotiations will clearly not work among an
auditorium full of people.” The give-and-take of issues and positions can occur
only with a limited number of people.

Negotiations must have deadlines. Without them they are subject to manipula-
tion by parties more interested in delay than in results. The parties must agree on
what constitutes consensus and, when it occurs, accept the results. Here the role
of the agency is critical. In a negotiated rulemaking the agency must maintain a
delicate balance. On the one hand, the agency cannot accept a consensus agree-
ment that is illegal, bad public policy, or simply infeasible. On the other hand, the
agency cannot walk away from such an agreement solely because it did not achieve
all of its preferences. Doing so would alter the negotiation, transforming it into a
glorified public hearing or policy dialogue. Finally, negotiated rulemaking requires
ground rules that the group will observe during the bargaining session and a neu-
tral, competent convener, preferably skilled in the techniques of mediation. These
are essential if the process is to move smoothly and fairly.

What would an agency gain by using negotiated rulemaking instead of con-
ventional rulemaking? In negotiated rulemaking, according to Harter and others,
the freer flow of information in the possession of the parties leads to higher quality
results produced in less-time than is possible with conventional rulemaking. Even
when negotiations do not proceed to a complete and full agreement, the informa-
tion developed during the bargaining sessions can be put to good use should the
rulemaking revert to a more conventional process. The parties, because they have
become stakeholders in the rule, will not litigate after the rule is completed, and
the perceived legitimacy of the regulation will increase in the eyes of those affected
by it. This increase in legitimacy and the understanding of the rule’s requirements
engendered during the negotiations will speed implementation of its provisions and
ostensibly the flow of benefits. The public sector will save money on enforcement
costs because the participants in the negotiations will comply with the rule volun-
tarily and knowledgeably.

These arguments were sufficiently convincing that Congress, prodded by the
Administrative Conference of the United States, enacted legislation that endorsed
the technique and established principles for its use. It stopped short of mandating
the process, but subsequent, more narrowly focused statutes did require agencies to
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use it. Several programs in the Department of Education and NRC contained such
provisions.'” The Clinton administration also boosted the program. Bargaining is
implicit in the partnerships that President Clinton hoped would drive or replace rule-
making. The administration promoted bargaining between the public and private
sectors by means other than general admonitions in the NPR. In 1993, before many
of the NPR projects got under way, the president issued a memorandum to all agency
heads expressing his support for negotiated rulemaking.!” More than an expres-
sion of support, the memorandum required each agency to select at least one rule
scheduled for development that could be written using this device. It also required
a detailed explanation if the agency could not come up with such a rule. By the
beginning of Clinton’s second term, most cabinet-level departments and several inde-
pendent regulatory commissions had launched one or more negotiated rulemakings.

The theory of negotiated rulemaking is clear, but what has been the actual prac-
tice? The Administrative Conference of the United States issued a-report in 1990
that described the subject matter of the negotiated rules in eight agencies and sum-
marized how the proceedings were concluded. Of the nineteen negotiations dis-
cussed, ten reached final consensus and two did not conclude with an agreement.'””
The remaining were still in process at that time. The agencies reported that despite
the lack of consensus, the information developed during negotiations contributed
substantially to the rule that was ultimately produced, providing some supporting
evidence for at least one claim of the advocates.

Cary Coglianese, writing in the Duke Law Journal in 1997, examined the time-
liness and litigation experience of rules developed using negotiation. He found that
negotiated rulemaking fared poorly on both counts. His data did not support the
arguments of proponents that negotiated rules are produced more quickly than
are rules developed using conventional procedures.'” His results challenge those
of an earlier and more limited study of four negotiated rulemakings at the EPA by
Kerwin and Furlong.'”* He has.also questioned the soundness of a process that may
compromise the constitutional functions of government and that elevates consen-
sus above other, more fundamental values.

The most rigorous study of negotiated rulemaking was sponsored by the Admin-
istrative Conference of the United States. Laura Langbein and Kerwin examined
rules developed using reg neg and compared them with roughly equivalent rules
developed using conventional techniques.'” Negotiated rulemaking fared quite
well. Compared with participants in conventional rulemaking, negotiated rule-
making participants gave the process higher marks for the quality of information
it generated and the amount they learned. Participants in negotiated rulemaking
also reported that their influence on the final rule was greater than that of those
who engaged in conventional rulemaking. On a wide range of criteria (economic
efficiency, cost-effectiveness, compliance, legality, the quality of the overall pro-
cess, net benefits for the participants’ organization, and the participants’ personal
experience with the rulemaking), negotiated rulemaking received higher ratings
than did conventional proceedings. Langbein, in a follow-up to this study, also
found that negotiated rules tended to be more responsive than conventional rule-

making. Of course, the question of responsiveness to which interest group must
also be addressed.'*
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In another study Langbein and Jody Freeman argue that negotiated rulemaking
may also yield what they call a “legitimacy benefit.”""”” Interviewees for the Admin-
istrative Conference study did note that they had developed a deeper appreciation
for the complexities of government decision making and a better understanding of
positions taken by persons with different interests. There is no dispute about costs.
Negotiated rulemaking is expensive, and the time and resource costs are dispropor-
tionately high for small businesses.

Although the Langbein-Kerwin study is based on a survey technique that asked
respondents for obviously subjective judgments, it is the most compelling evidence
to date that negotiated rulemaking produces, on many fronts, results that are
superior to conventional rulemaking and consistent with the theory outlined ear-
lier. While the later Langbein study raises possible concerns of inequity of results
between small and big businesses, it is unclear if inequities that occur in negotiated
rules are any greater than conventional rulemaking. The arguments for and against
negotiated rulemaking are both important and interesting, but the compelling fact
is that the actual use of the technique has fallen on very hard times. Even its most
ardent supporters must admit that in recent years it has been used far less often
than they would have predicted or preferred. Writing recently, Jeffrey Lubbers, a
prominent expert on rulemaking, notes its decline in use; which he attributes to a
confluence of powerful forces. He cites the demise of the Administrative Confer-
ence of the United States (an early and strong institutional supporter), tight agency
budgets, opposition or indifference by the leaders of the OIRA, the use of some-
what similar but less burdensome methods known collectively as “reg neg lite,”'*®
skepticism by some scholars, and the constraints of the FACA as combining for
what amounts to a perfect storm. Lubbers concludes that without reversal on sev-
eral of these fronts and a strong boost from Congress, whatever its potential, nego-
tiated rulemaking will have a limited role at best.'”

The Administrative Conference issued new, and in some cases ongoing, recommenda-
tions regarding negotiated rulemaking in 2017. While recognizing the possibilities of the
process, they also note that there are significant limits placed upon agencies in finding the
appropriate rule to negotiate and procedural limitations imposed by FACA. The Admin-
istrative Conference suggests other forms of public participation (e.g., dialogue session,
meetings) as alternative ways to gather information without necessarily seeking a “consen-
sus position.” They also suggest that Congress may want to “exempt negotiated rulemak-
ing committees from FACAs chartering and reporting requirements” as a way of making
“reg neg” casiet, as long as there is a change to the Negotiated Rulemaking Act that ensures
transparency.'’

Few important rules in the future will be developed without the use of one
or more of the features of formal negotiations. Although Harter cautions against
undisciplined and uninformed uses of negotiation and mediation in rulemak-
ing, he remains, after twenty-five years, convinced of its value. He views it as an
important form of deliberative democracy that transforms but does not diminish
the role of agencies. This form of rulemaking is, to Harter and others, a middle
course between a system dominated by political power and one that relies ulti-
mately on agencies to make the right decision, even when conditions of great
uncertainty prevail.
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DOES PARTICIPATION MATTER?

In his influential Harvard Law Review article titled “The Reformation of American
Administrative Law,” Richard Stewart argued that “interest representation” was the
primary function of our contemporary bureaucracy and the administrative proce-
dures it uses to make decisions."" If his analysis is correct, we would expect par-
ticipation to be the single most important element in rulemaking, for it is through
this device that bureaucrats learn what these varied interests want. It is important,
then, to learn how agencies act when the preferences of interest groups are revealed.
When interests are at odds, some must win and some must lose.

Determining whether interest groups that participate get what they want is
an analytical task as difficult as it is important. Much must be known about the
law that established the boundaries of the rulemaking, the true preferences of
the groups affected, the accuracy of the communication of those preferences to the
agency decision makers, and the benefits the rule bestows and the costs it imposes.
For each of these dimensions, questions arise: How does ‘the authorizing statute
increase or limit the prospects for those who want to participate in the rulemaking?
If the law requires agencies to base their rules on rigorous assessments of risk to
human health and safety, some of the information needed to conduct such studies
will be in the possession of the regulated community. How does this affect inter-
est groups’ ability to participate? Harter has argued that the current rulemaking
process often leads interests to distort their-true positions for strategic purposes.'?

At the most basic level it is important-to learn whether agencies take public
participation as seriously as interest groups do. Evidence from all sources, includ-
ing the research already reviewed eatlier in this chapter, indicates clearly that agen-
cies take public comments very seriously indeed. As noted eatlier, interest groups
believe that their comments, whether in writing or delivered less formally, are
effective and that agencies frequently seek out their views and change rules in
response to comments. An examination of the Federal Register confirms that com-
ments are carefully recorded and agencies respond to their contents in the pream-
bles of final rules. While a review of the Federal Register will not answer questions
such as the importance of a particular comment to an interest group, or even who
is making the comment, it does show that agencies take the comments seriously.

Case studies provide yet another view on the matter. Most case studies deal
with rules that have substantial consequences for businesses of one kind or another.
Thus, the question they are most likely to address is whether business interests
dominate or succeed disproportionately in their efforts to influence rulemaking.
The case study literature is instructive, not because it yields an unequivocal answer
to this important question but because it demonstrates the complexity of the issue.
There are examples of programs that are seemingly dominated by what we would
call business interests. One example is the agricultural marketing order program.
The analysis of that rulemaking program made it quite clear that the producers
and handlers of the regulated agricultural commodities dominated the commit-
tees from which the rules originated. But, at the same time, a degree of conflict
between these two business interests effectively prevented either of them from
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dominating the process. Although representatives of consumers were rather few
and far between, the Department of Agriculture, which holds the ultimate author-
ity for issuing the marketing orders, served, at least on occasion, as an effective
check on those business interests. The dominance of decision-making processes
and rulemaking outcomes by business is not apparent in other studies, however.
The cigarette labeling case is a prominent example of strong opposition by a pow-
erful industry that was ultimately unsuccessful. Cheit’s case studies provide addi-
tional examples of business interests faring poorly at the hands of rulemakers. He
found that the safety standards that OSHA set for grain elevators were opposed
by operators “with vigor.”""®* Three different trade associations became involved
with the Consumer Product Safety Commission’s rule relating to woodstoves, but
Cheit found that collectively “they were barely more effective than no association
at all.”"* When that same commission issued a rule related to ventilation for gas-
fired space heaters, the Gas Appliance Manufacturers’ Association immediately
petitioned to have it revoked."” When the Federal Aviation Administration, react-
ing to a fire that killed passengers on an Air Canada flight, issued regulations
governing fire extinguishers, congressional pressure for action completely eclipsed
any influence of the industry."® In their study of water pollution rules by the
EPA, Wesley Magat and his colleagues at Resources for the Future found that
affected industries commented on the standards far more often than did envi-
ronmental and other nonbusiness groups. Their comments were usually critical
of the rules, but Magat and his colleagues found that they had, at best, limited
success in obtaining the changes they desired.!”In nine of the eleven rules Golden
studied, changes occurred between draft'and final rules, presumably because of
comments.""® But only one rule “changed a great deal,” whereas others had “some”
or “minimal” change. Finally, Rinfrets case research did not find significant dif-
ferences between how industry groups framed issues in their attempt to influence
rules preproposal compared with other organization types.'”

Should we conclude from these cases that business lacks influence in the rule-
making process? Certainly not. No easy generalizations about the overall influ-
ence of business interests can be drawn from this handful of cases. Case studies,
as noted earlier, are often done on rules selected because of their prominence and
the controversy that attended their development. In more recent studies discussed
earlier, a number of scholars do find not only an increased level of participation at
all levels by business but also a bias toward business influence. Business interests
may be powerful, but they are not politically omnipotent. More important, the
case studies demonstrate that business interests do gain important concessions in
rulemaking even when they are not able to achieve all they wanted. The cigarette
labeling rule did not, at least when it was first issued, make the warning to consum-
ers as strong as it might have been. The grain elevator rule contained a standard
that, although opposed by industry, was eight times less stringent than the most
demanding alternative that OSHA had considered. In the matters of the unvented
gas space heaters, the trade association representing the manufacturers was ulti-
mately successful in getting the commission’s rule revoked, but the manufacturers
then faced the uncertainty of regulation at the state and local levels. The gas space
heater rule is also interesting because industry itself was split on it. Although the
trade association clearly opposed it, “some major retailers saw a clear advantage in
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federal regulation.”'?* What prompted this unexpected support was the fear of what
might happen if state or local governments began acting on the issue. Finally, in
the case of water quality regulations, the analysts found evidence of success for a
portion of the companies studied. It appears from their data that companies rep-
resented by large trade associations with plentiful resources obtain somewhat less
stringent standards than do other types of firms.'*!

The relationship between rulemaking agencies and business groups differs from
program to program and from rule to rule. The variable factors include the discre-
tion the statute being implemented allows; the pressure on the agency from Con-
gress, the White House, and the courts; the quality of information at the agency’s
disposal and who controls it; the degree to which business groups perceive ben-
efits or costs; the ability of the business community to organize a response to-the
agency’s initiative; and the opposition to the business position from other organized
interests.

Our own survey data and research suggest a level of success by rulemaking
participants. Groups that participate in rulemaking do so to get what they want.
Success, or the lack of it, will certainly affect future participation. Accordingly, it
should be interesting to determine what groups think about their ability to influ-
ence the content of rules when they get involved inrulemaking. Respondents were
asked how often they achieved what they had set out to achieve. Virtually no group
characterized itself as completely successful or unsuccessful. Over 80 percent of the
respondents considered themselves able to influence rulemaking on a regular basis.
This optimistic assessment may suggest-that organizations have clear incentives
to present themselves as successful in their efforts. Research by Furlong provides
an alternative set of views on the cffectiveness of interest group participation in
rulemaking from the perspective of the rulemaking agencies. The rulemakers were
somewhat less sanguine about the ability of interest groups to influence their deci-
sions than are the groups themselves. Of course, the rulemakers’ numbers must be
considered in light of another kind of potential bias. Agency rulemakers are by now
quite sensitive to charges of “unresponsiveness” and “capture” by special interests.
Very low or very high scores on Furlong’s question could be interpreted as unwill-
ingness to listen to'the public or, alternatively, as willingness to serve as a doormat.
Curiously, the responses cluster around a midpoint of behavior by agencies, some-
where between turning a deaf ear to regulated entities and doing whatever it is that
they are told. The evenhandedness suggested in the survey has been observed in
other studies of regulatory decision making as well.'*? Examining agency respon-
siveness from another perspective, it is clear that agencies are definitely interested
in what the public has to say prior to the proposal, as discussed earlier. We also see
a level of responsiveness in the reg neg studies. So is there any reason to believe that
agencies would not also take public comments seriously when crafting a regulation?

The evidence on participation in rulemaking lends support to Stewart’s concept
of “interest representation.” During the past several decades, the opportunities to
participate have grown and diversified, creating a rulemaking process in which
interest groups are major forces. Interest groups are aware of the importance of rule-
making. They devote resources to it and use a variety of devices to monitor what
rulemakers are doing. Groups use numerous tactics to influence the course and
outcomes of rulemaking. They consider themselves quite successful in achieving
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their objectives. The rulemakers acknowledge their presence, listen attentively to
what they have to say, and are convinced by their arguments with some degree of
regularity. Many variables influence the outcome of each rulemaking. Public par-
ticipation is clearly one of those variables.'”

The success of this participation occurs during both the formal elements of the
rulemaking process (e.g., providing comments to proposed rules) as well as activi-
ties that occur prior to the formal notices. Our initial research as well as subse-
quent work done by other rulemaking scholars continue to confirm this.”** As an
example, Yackee finds that ex parte contacts affect “regulatory policy outputs,”
and that such contacts tend to provide technical and political information. . . ata
higher rate than those participants not employing informal lobbying.”'* In addi-
tion to these findings, we have evidence to suggest that those that are doing the
participating believe that it matters. Susan Webb Yackee finds in a study of the
Wisconsin rulemaking process that survey respondents had “high levels of inter-
nal efficacy” and had “a lot of say” in the rulemaking process. In another finding,
her results also show a “perceived advantage” for business organizations com-
parted to citizens supporting other research discussed in this chapter.!*® These
findings of efficacy matter in a process that espouses such public participation.

Beyond whether participation in the process leads to-changes to a rule lies the
issues of compliance with these agency rules. As noted, much of the “reg neg”
research suggest that organizations comply better when they are actively part of the
process. Recent research by Malesky and Taussig finds that firms are more likely to
“comply with regulation after participating in its design by government.” As they
note, these experience can shape “the firm’s view of government legitimacy, but
only if the firm views government as responsive to its input.”'?’

Other influences have not yet been discussed. Each of the major branches of
government—Congress, the president, and the judiciary—has compelling reasons
to take an interest in the development of rules. Their review of rules both during
and after they are developed by agencies constitutes another major influence on the
rulemaking process. It is to the review of these three branches that we now turn.
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